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O TIuternationsl Law

(U) The following discussion addresses the requirersents of international law, as
it pertains to the Armed Forces of the United States, o5 interpreted by the United States.
As will he apparent in other sections of this analysie, other pations and imtemational
bodies may teke & more restrictive view, which may affeet our policy analysis and thus is

considered elsewhere.

A.  The Geneva Conventions

(U) The laws of war contain obligations relevant to the issue of interrogation
techniques and methods. Xt should be noted, however, that it is the position of the U.S.
Gavernment that none of the provisions of'the Gepeva Convention Relative to the
Treatmient of Prisoners of War of August 12, 1949 (Thind Geneva Convertion) apply to
al Qaida detainees because, infer alia, al Qaida is not a High Contracting Party to the

" Convention.' As to the Taliban, the U.8. position is that the provisions of Geneva apply
to our pregent conflict with the Talibam, but that Taliban detainees do not quelify as
prisoners of war under Artlcle 4 of the Geneva Convention.? The Department of Justice
hag epined that the Geneva Convention Relative to the Protection of Civifian Personnel in
time of War (Fourth Genieva Convention) does not apply to unlawfol combatants,

o«
+

B. The 1994 Convention Against Torture
(U) The United States’ primacy obligation concerning forturs md rejated -
ractices derives from the Convention Against Torture and Other Cruel, Intirmen, or

p
" Degrading Treatment ox Punishment (commonly referved to as “the Torture
Convention™). The United States ratified the Convention in 1994, but did so with 2

variety of Reservations and Understandings.

(U) Auticle 1 of the Convention dsfines the term “tosture” for purpose of ths
treaty.® The United States conditiozed its ratification of the treaty on an understandtag

that:

...in order to constitute torhore, an act must be gpecifically intended to
inflict severe phiysical or mental pain or suffering and that mentzl pain or

{U) Articl= T provides: “For the purposes of this Comvention, the torm ‘torture” Tosans any act by whick
severe pain or snfiering, whether physical or mental, is infentionally inflicted on 4 person for sich purposcs
“ a5 obtaining fom hire. or 2 third parzon infornution or & confesston, pmnisiving kim (ot an asthe or z third
person has copmitted or is suspected of baving commiited, or intimidating or coercing himora thid -
person, or for any yerson based on discrimination of any kiud, when such pain or soffering i inflicted by or
at the instigation of or with the consenr or acquicsceniee of 4 pubilis official acting in ex official <spacity. It
does not inclede puin or suffering arising omly from, inheretit in or incidentsl to Jawlul sanctions.”
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suffering refers to prolonged mental harm cansed by or resnlting from. (1),
the intantions infliction or threatened infliction of severe physical pain or
suffering; (2) the administration or application, or threatened
adminisiration ar epplication, of raind altering substances or ather
pracedures caloulated to disrupt profoundly the senses or the persomality;
)the threat that another person will

(3) the threat of ipminemt death; or (4

{mmipently be subjected to Jealh, severs physical pain or suffering, or the
administration ot application of mind altering substances or othex .
procedures calonlated to distupt profoundly the seuses oF personality.?

Article 2 of the Convention requires the Partics to “talee effective logislative,
administrative, judicial and other measures to prevent acts of toziure in any territory
under its jurisdiotion”, The U. 8. Government beljeved existing state mnd fedeval criminal
law was adequate to fulfill this abligetion, and did not ensct implementing legislation.
Article 2 also provides that acts of torture canmot be justificd op, the grounds of exigent, .
circimstances, such as a stats of war or public emergeacy, or on orders from a superior
officer ot public authority.” The United States did not have an Understanding or

Regervation relating to this provision.

Article 3 of the Convention contains an obligation pot o expel, return, or |
extradite a persan to another state where thevears “substantial grounds™ for belisving that
the person would be in danger of being subjected to tortuse. The U, 5. woderstanding
relating to this article is that it only applies “if it is more likely thap not” that the person

would be tortared, .

(U) Undex Asticle 5, the Parties are obligated 10 ostablish jurisdiction oves acts of
torture When cominitted I any teritory noder its jurisgdietion or on board  ship or

aircraft registered in that state, or by its netiommis wherever comumitted. The “spegial

meritime and territorial jurisdiction of the Lnited States” under 18 U.S.C. § 7 satisfies the

U, S. obligation to estsblish Jusisdictivn over totture sommitted in tetritory onder U.S,
jumisdiction or on board a 1J.S. registered ship or girerafl, However, the additionsl
requitemment of Article 5 concerning jurisdiction over acts of tarture by U5, netionals
wyherever committed” needed legislative implementation, Chapter 113C of Title 18 of
the U.S. Code provides federul criminal jurisdiction over an extraterritorial act or

attempted act of torture if the offcaderis a U.S. national, The ststute defines “Sorture”
consistent with the U.S. Understanding on Axticle 1 of the Torfure Convention.

(T1) The' United States is obligated nmder Article 10 of the Convention tb eosure

~ that law enforcement and roilitery persaunel involved in interrogations ar® educated and
informed vegardig the prohibition agaiust fortare. Under Article 11, systematic reviews
of intetrogation rules, methiods, and practices ars also required- o »

TU) 18 US.C. § 2340 trucks thia Jeaguags. For s fthes discuasion of the U.5. understandings and
teservations, ses the nitial Report of the U.S. 1o the TN, Committee Agninst Torture, dated October 13,

1999.
= (1) But sex discussion o the contrary at the Domestie Law section on the necessity defense.
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(U) In addition to torture, the Canvenrion prohibifs crutel, inhuman snd degrading
trestment or punishment within terrifories auder a Party’s jurisdiction (Art 16). Primarily
vecanse the meaning of the term “degrading treatment” was vagne and ambiguous, the
Tnited States imposed 2 Ressrvation on this article to the sffect that it considers ifself -
bound only to the extent that such treatzent or punisliment means the cruel, unusual end
tmlmine freatment or punishment probibitediby the 5™, 8%, and 14" Amendments to the
1.5, Constitution (see diseussion inffg, in the Domestic Law section),

() In sum, the obligations under the Torture Convention apply to the
interrogation of unlawil combatant detainess, but the Torture Convention prohibits
torture only as defined in the U.S. Understanding, and prohibits “crusl, mhunan, and
degrading treatment and punishment™ only o the extent of the U.8. Reservation relating

to the US. Constitution.

, (U) An additional treaty to whick the United States is a party is the Intemnations)
Covenaiit on Political and Civil Rights, ratified by the United States in 1952, Articls 7 of

this treaty provides that “No one shall be subjected to tortore or to oel, inhuman oF

degrading treatment or punishment.” The United States’ mification of the Covenant was
subject tn a Reservation that *the United States considers itself bound by Article 7 only to
the extent that cruel, inhumen, or degrading treatment or pumishment means the cruel and
usnsual tregtment or pumishment prohibited by-the Fifth, Bighth, and/or Fourteenth
Amendments to the Constitution of the United States.” Under this treaty, & “Human
Rights Committee" may, with the consent of the Patty in question, congider allegations
that such Party iz not fulfilling its obligetions under the Covenant, The United States has
maintained consistently that the Covensnt does not apply outside the United States or ifs
special maritime and territorial jurisdiction, and that it does not apply to operations of the
military during an futernational armed confiict. '

C.  Customary Inteynational Law

(U) The Department of Justice has concluded that customary international law
caniriot bind the Excontive Branch under the Canstitation, bevause it is not federal 1aw.5
Tn particalar, the Department of Justice has opined that “undles clear Supreme Court

precedent, any presidential decision in the ciarent conflict concemming the detention and
trial of al-Qaida or Taliban militia prisoners wonld constitute a “conirolling” Executive
act that wonld fummediately and completely override any customuary international law”.’

S(T) Memoarandom dated Janmary 22, 2002, Re: Application of Treatias and Lows 12 al-Oaide and Taliban

Deiainaes at 32.
(0 Mesorandom dated Jamary 22, 2002, Re: Applicanon of Treaties and Laws to al-Datda and Toliban
_ Detainees at 35; :
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Hf. Domestic Law
A, - Federal Criminal Law

1. Torture Statube

' () 18U.8.C. § 2340 defimes 85 torture eny "act comriitted by a person acting
under the color of law specifically intended to inflict severe physical or mental pain..."

 The intent required iz the intent 1o inflict severs phiysicel or mental pain. 18 U.5.C. §
2340A requires that the offense ocour moutside the United States”. Jurisdiction over the
offcuse extendls o eny nationsal of the United Statas or any alleged offender presant in the
United States, and could, therefore, reach military membere, civilian explayess of the
{United States, or contractor employees" The “United States” is defined to include alt’

. ereas under the jurisdiction of the United States, includs g the special maritims ehd
territoial jurisdiction (SMTY) of the United Stages, SM'TT i5 a statutory creation” that
extends the criminal jurisdiction of the United States for designated crirnes to defined
areas.}® The effect it to grant federal court criminal jurisdiction for the specificalty

identified crimes.

. (U) Guantanamo Bay Naval Station (GTMO) is inchuded within the definition of
the special maritime and territorial jurisdiction. of the United States, and ncoordingly, is
within the United States for purposes of § 2340, Thus, the Torture Stahite does not apply
% | mhe conduct of U.S. pemsormel st GTMO, That GTMO is within the SMIT of the
TJnited States i5 manifested by the prosecutionrof civilian dependents and employwes
living in GTMO in Federal District Courts based on SMTJT jurisdiction and Departraent
of Justice opiniom’’ xnd the clear intention of Congress as reflected in the 2001
amendment to the SMTJ. The USA Patriot Act (2001) amended § 7 to 2dd subsegtion 9,

which provides: . ,
“"With respect to offenses committed by or against a national of the United States
a5 that term is used in secfion 101 of the Jrmigration and Nationality Act—

under the excinsive or poncurrent jurisdistion of the United States.
W (1)) Several paragraphs of 18 USC E7 axe ralavent tothe issue at hxod. Paragraph 7(8) provides: [SMIT
igehadess) "Axny lands reserved or acquired for the use of the United States, ek rndex the exchusive or
concurrent jurisdiction thereof, or guy plsce...." Paregragh N7) provides: [SMTT includes:] "Aqy plase
outside the jorisdiction of auy pation to an offense byr ov.sgainst & pationel of thy Upited States,” Similerly,
pammgeaphs 7(1) and 7(%) extend SMTT jurizdiction to, uthe high geas, azy other walers within ¢he admicalty
snd marisme jusisdiction of the United States and out of ths jurisdiction of oy particular state, #nd. sy

- yesscl bolonging in Whols of in part 1o the United §16105..," mud to "any sfrcraft belonping in whole or in

1n the United States ...-whﬂem:hai:mﬂisinﬂigbatommmghsess,drovumozberwqm within

thc agimiralty and masitiens jurisdiction of the inited States g ont ofitke juelsdiation of any partienler

State”,
") 6 Cp.OLC 236 (1982). Th isme was the statos of GTMO oy purpases of @ stacte baymiag slot-
merhines oy "2y 1andl where the United Stafes povernmens exercises exclpsive or concurrent jurisdiction™
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(A) the premises of United States diplomatic, consular, military or other Unjted
States Government missions of enfities in foreign States, including the brildings,
parts of buildings, aod land sppirtensnt or ancillery thereto or nsed for purposes
of maintaiing those missions or entities, irrespective of ownership; and

(B) residences in foreign States and the lapd sppuxtenant or ancillary thersto,
frrespective of ownership, used for purposes of thoge missions or entities ot nsed
by United States personnel assigned to those missions or emtities. -

Nothing in this paragraph shall be deamied to supersede any treaty or international

agreement with which his paragraph conflicts. This parsgrzph does niot zpply

with respect to an offtnse committed by a person described in section 3261(a) of
~ thig title. ;

() Ay person who commits en enumerated offense in 2 location thet is
congidered within the special maritime and territorial jurisdiction is subject 1o the:
jurisdiction of the United States.

(U) Forthe purposes of this discussion, it is agsumed that an interrogation done
for officisl purposes is under “color of law™
control. ’ ,

(U) Althongh Section 2340 does not ap‘pb.r to interrogations at GTMO, it would -
apply to 1/.S. operations outside U.S. jurisdiction, such as Afghapistan, The fllowing
analysis is relevant to stich activities. .

" (U) To convict a defendant of torture, the prosecition must establish that: (1) the
torturs pecurred outside the United States; (2) the defendant acted wnder golor of law; (3)

- the vict!m was within the defandant’s custody or physical control; (4) the defendant

. to have acted with specific intent, be must have expressly intended fo

specifically intended to czuse severs physical or mentat pain or snffering and (5) that the
act inflicted severe physival or meatal pain or suffering. See also §. Exeo. Reop. No, 101~
30, at 6 (1990). (“For an act to be “torture,’ it nust. ,.cause severe pain and suffering, and

be intended to cause severe pain and suffering.”)

a, "Speciﬁcally Intended"

(1) To violate Section 23404, the statute requires that severs pain and suffering

raust be inflicted with specific intent. See 18 U.S.C. §2340(1), In order for a defendant
achieve the -

forbidden act. See United States v. Carter, 530 U.S. 255, 265 {2000); Black's Law
Dictionary at 814 (7th ed. 1999) (defining specific intent es "[tjbe intent to accomplish.
the precisc criminal act that one is later charged with"). For example, in Rotzdaf v, United
States, 510 11,8, 135, 141 (1994), ihe siatute at i5sue was coushued 1o require that the
defendant act With the "specific intent to coranit the crime™. (Imternal quotation marks -
and citation omitted). As a result, the defendant had to act with the express ourpose to -

disobey the law" in order for the mens rea clement to be satisfied. Jbid. (Entemnal

quotation marks end citation omitted.)
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(U) Here, because Section 2340 requires that 2 defendant act with the specific
{ntent to inflict severe pain, the infliction of such pain must ba the defendmnt's precise
objective. I the statute had required only generat intert, it wonld be sufficient to -
establish guilt by showing that the defendant tpossensed kuowledge with respect to the
agctus reus of the crime.® Carter, S30'U.S. at 268. e defendant acted kivowing that
severe pain or suifering was reasongbly Tikely to result from his actions, but no more, he
would have acted only with general fntent, See id at 265; Black's Law Dictionary: 813
(7ta ed. 1999) (cxplaining that peneral atent "usnfally] takes the form of reckiessnass
(favolving actual awareness of a dsk and the culpable taking of that 1isk) or negligence
(inpvolving blamewortly inadvertence)”). The Supreme Court hes used the following
exemple to illustrate the difference between these two mental states: .

[A] person eered a bank and took money from @ teller at poupoint, but :
deliberately failed to meke a quick geteway from the bank in fhe hope of being
agrestad 5o that he would be retarned to prison and trested for alcoholism. '
Though this defendant knowingly engaged in the acts of using force mnd taking
money (satisfying "general intent”), he did not intend penmanently to deprive the
bank of its possession of the money (failing fo setisfy repetific intert™). -

Carter, 530 U5, at 268 (citiag 1 W. Lafave & A. Scott, Substantive Criminal Law § 3.5,
at 315 (1986).

(U) As a theoretical matter, therefore, knowledge alone that 2 particular resnit is
cettain to occur does not constitnte specific jotent. As the Suprame Comzt explained in
the context of murder, "the...common law of homicide diztinpuishes. between 2 person
who krows fhat another person will be killed as a result of his condugt and a person who
acts with the specific ptrpose of taking another’s lifel.]" United Siates v. RBailey, 444
U.S. 394, 405 (1980). "Put differently, the law distinguishes actions taken 'hecanse of a
given cod from actiops taken ‘in spite’ of their imintended but foresren consequenoes.”
Vacco v. Quill, 521 U.S. 793, 802:03 (1997): Thus, even if the defendant kows that
gevere pain will yesult from bis actions, if causing such harm is not his objective, he lacke
7 | the requisits specific intent even thouph the defendmt did not act in good faith. Tnstead,
2 defendant is guilty of torturs only if he pots with. the express piposs of inflicting severe
pein or suffeting on a person within his costody or physical control. Whileas a - '
| theoretical matter such Knowledge does not canstituts gpecfic ftent, jurics are permitted
10 infer from the factual circumstances that such inteqt is preseat, See, e.g., United States
v, Godwin, 272 F.3d 659, 666 (ath Cir. 2001); United States v. Karro, 257 P34 112, 118
(24 Cir. 2001); United States v. Wood, 207 F.3d 1223, 1232 (10t Cir. 2000); Henderson
v, United States, 202 F.2d 400, 403 (Gth Cir.1953). Therefore, when a defendant knows
that his actions will produce the prohibited result, 2 jury will in all Hicelikood comcluds
that the defendant acted with specific intent.

- (1) Further, 5 showing that an individoal acted with & good faith belicf that his
conduct would not produce the result that the law prokibits negates specific intent. See,
&.g., South Al Lmid, Porshp. of Tenm v. Reise, 218 F.3d 518, 531 {4th Cir. 2002). Where
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e "Severe mental pain or suffering” _
(U) Section 2340 gives further guidance as to the meaning of “severe mental pain
or suffering,” ag distinguished frar sevexe physical pain and suffermg,. The statute

defives "severe menta] pain of suffering” as:

the prolonged mantal harm caused by or resnlting from~—
(A) the intentional infliction or fireatened infliction of severe physical pain or
suffering; ,
(B) the administration or application, or threatened administration or application,
of mind-altaring substances ar other procadures calenlated to disrapt profoundly
fhie genzes or the personality;

(C) the threat of imminent death; or
(D) the threat that znather person will jominently be subjected ta death, severe
physical pain or suffering, or the administration or epplication of mind-aktering
substances or other procedures celculated to disritpt profoumdly the senses or

personality,

18 1,5.C, § 2340(2). In order to prove "severe miental pain or suffering”, the statute
requires pruof of "prolonged mental harm” that was caused by or resulted fiom one of
four enumerated acts, We consider each of these ¢lements.

i . "Prolonged Menrel Harm”

(U) As an initial matter, Section 2340(2) requires that the severe mentsl pain
must be evidenced by "prolonged mental harm”, To prolong Is to "lengthen in time" or to
Webster's Third New Iternational Dictionery

uextend the duration of, to draw ont”. ‘
1815 (1988); Webster's New Internatiosal Dictionary 1980 (2d ed. 1935), Accordingly,
"prolong” adds a temporel dimension to the harm to the individual, namely, that the harm

srust be one thet is endured over some period of time. Pt another way, the acts giving
rige to the hatm must cause some lasting, though not necessarily permanent, damsge. For
example, the mental strain experienced by individual during 2 lengthty and intense
interrogation, such as one that state or loal police might condnct upon a criminal
suspect, would not violate Section 2340(2). On the other hand, the development of 2
mental diserder such as posttraumatic stress disordet, which cen last manths or even
years, or even chromic dspression, which aiso can last for 8 considetable period of tims if
untreated, might satisfy the prolonged harm requirement. See American Peyshisiric
Association, Diagnostic and Statistical Munual of Mental Disorders 426, 439-45 (4th ed.
1994) ("DSM-IV"). See also Craig Heney & Mona Lyach, Regulating Prisqns of the

Futura: 4 Psychological Analysis of Supermaz and Solitary Confinement; 23 N.Y.U.
Rev. L. & Soc. Change 477,508 (1997) (oting that posiiraumatie stress disorder iy
frequently foumd in torture victims); of Sanz Love, Fnmigration Law end Health § 10:46
(2001) (recommending evalnating for post-trautatic stress disorder {romigrant-cBent
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